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Comment on Recent Cases 



Constitutional Law: Right of State Legislature to 
Declare Private Pipe Line a Common Carrier. — The Supreme 
Court of California adheres to principle in distinguishing between 
the legal status of oil pipe lines which have been employed in 
public service and pipe lines which have been reserved as private 
facilities. It is held competent for the legislature to declare the 
former common carriers and subject to regulative control, 1 while 
the attempt to impress the latter into public service is invalidated. 2 
The decision of the United States Supreme Court in United States 
v. Ohio Oil Company* is distinguished. 

By authority of the California constitution, 4 the legislature 
declared that, in certain cases, pipe lines used in the transportation 
of oil should be considered public utilities and common carriers, 
and subject to regulation by the railroad commission. 5 In three 
of the cases specified, the condition of the statute's applicability is 
that the oil be transported, "directly or indirectly, to or for the 
public;" 6 in the other two, this condition is omitted. 7 Thus the 
legislature, by express authority of the state constitution, declares 
pipe lines to be public Utilities, irrespective of a tender of public 
service. 

Without the aid of statute, it is clear that a tender of public 
service is essential to the acquirement of the public utility char- 
acter. The tender implies the assumption of the extraordinary 



1 Producers' Transportation Co. v. Railroad Commission (November 
17, 1917), 54 Cal. Dec. 583. 

2 Associated Pipe Line Co. v. Railroad Commission (November 20. 
1917), 54 Cal. Dec. 588. 

* The Pipe Line Cases (1913), 234 U. S. 548, 58 L. Ed. 1459, 34 Sup. 
Ct. Rep. 956. 

*Art. XII, § 23. "Every private corporation .... owning, operating, 
managing or controlling any .... pipe line .... or any part of such 
.... pipe line .... for the transportation of ... . freight of any kind, 
including crude oil, either directly or indirectly, to or for the public, is 
hereby declared to be a public utility subject to such control and regulation 
by the railroad commission as may be provided by the legislature, and 
every class of private corporations, individuals and associations of indi- 
viduals hereafter declared by the legislature to be a public utility, shall 
likewise be subject to such control and regulation." Note that while the 
constitution does not itself declare a pipe line to be a public utility unless 
transporting oil "directly or indirectly, to or for the public," it purports 
to allow the legislature to do so. 

* 1913 Stats. Cal. ch. 327. 

6 Id. § 1, subd. a, b and c. 

* Id. § 1, subd. d, § 2. 
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obligations attendant upon a common calling. 8 Because of the 
absence of this element, the operation of private wharves," tow- 
boats, 10 moving vans 11 and similar facilities has been held to lack 
an essential characteristic of a public utility. 

Can the necessity of a tender to the public be eliminated by 
legislative act? The courts have seldom passed upon this ques- 
tion, for in construing statutes defining common carriers, they 
have avoided, wherever possible, a construction which would 
omit the requirement of a public tender. 12 This evasion is sig- 
nificant of the judicial doubt. In the Interstate Commerce Act, 13 
however, Congress evidenced so clear an intent to make even 
private pipe lines common carriers that the constitutional diffi- 
culties could no longer be ignored." The Commerce Court held 
squarely that the act could not convert a private pipe line into a 
common carrier, and that the attempt was unconstitutional, repre- 
senting a taking of property without due process of law. 15 This 
decision was reversed by the Supreme Court in a brief opinion 18 
which has been variously interpreted. It has been understood to 
hold, on the one hand, that a statute may declare a pipe line to be 
a common carrier, irrespective of a tender of service to the 
public;" on the other hand, that a statute may declare a pipe line 
to be a common carrier in form, when it is already a common 
carrier in substance. 18 The California Supreme Court accepts 
the second interpretation in Associated Pipe Line Company v. Rail- 



»Del Mar Water Co. v. Eshleman (1914), 167 Cal. 666, 140 Pac. 591, 
948; Budd v. New York (1891), 143 U. S. 517, 36 L. Ed. 247, 12 Sup. Ct. 
Rep. 468; Munn v. Illinois (1876), 94 U. S. 113, 24 L. Ed. 77. 

•Weems Steamboat Co. v. People's Steamboat Co. (1909), 214 U. S. 
345, 53 L. Ed. 1024, 29 Sup. Ct. Rep. 661. 

i»Varble v. Bagely (1879), 77 Ky. 698, 29 Am. Rep. 435. 

« Campbell v. A. B. C. Storage & Van Co. (1915), 187 Mo. App. 565, 
174 S. W. 140. 

"Vandalia Ry. Co. v. Stevens (Ind., 1917), 114 N. E. 1001; Ellis v. 
Interstate Commerce Commission (1915), 237 U. S. 434, 443, 59 L. Ed. 
1036, 35 Sup. Ct. Rep. 645; State v. Union Stockyards Co. (1908), 81 Neb. 
67, 115 N. W. 627. 

18 Act to Regulate Commerce, § 1, as amended June 29, 1906, 34 Stats, 
at L. 584, 1907 Comp. Stats., Supp. (N. S.) 892. 

14 This act was held to declare even private pipe lines to be common 
carriers by the Interstate Commerce Commission, In the Matter of Pipe 
Lines (1912), 24 I. C. C. 1; by the Commerce Court, Prairie Gas & Oil 
Co. v. U. S. (1913), 204 Fed. 798; and by the Supreme Court, U. S. v. 
Ohio Oil Co. (The Pipe Line Cases), supra, n. 3. 

18 Prairie Gas & Oil Co. v. U. S., supra, n. 14. 

14 The Pipe Line Cases, supra, n. 3. 

" 28 Harvard Law Review, 84, 104, 143. 

18 2 California Law Review, 494. Without question, this is the view 
expressed by Mr. Chief Justice White in his special concurring opinion, 
and his interpretation of the opinion of the court. For a slightly different 
interpretation of the case, see Beale and Wyman, Railroad Rate Regula- 
tion, §§ 102, 170 and 189. 
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road Commission 19 and holds, as did the Commerce Court, that a 
statute cannot convert a private pipe line into a common carrier. 
This result clearly conforms to principle. As the California court 
says in Producers' Transportation Company v. Railroad Com- 
mission, 20 "It is not the ipse dixit of the law, but the fact that 
petitioner has devoted his property to a public use which justifies 
the control assumed by the railroad commission." 

Since it must appear that the pipe line has been devoted to a 
public use, notwithstanding statutory declaration, in order to 
warrant its regulation as a common carrier, it must be determined 
in each case whether this condition has been met. If we accept 
the California court's interpretation of the decision of the United 
States Supreme Court, 21 we must recognize that court as holding 
that a pipe line is devoted to a public use, if it possesses a virtual 
monopoly of the oil transportation of a given region and carries 
largely oil produced by others than the owners of the pipe line, 
even if such oil is not carried without title being first acquired. 
The California court, influenced doubtless by reluctance to dis- 
parage the rule of the United States Supreme Court, attempts to 
distinguish the facts in the Associated Pipe Line case, on the 
ground that no monopoly existed and that a considerable part of 
the oil carried was produced by the owners of the pipe line. 22 
These attempted distinctions seem unsound. 23 The existence of a 
monopoly cannot serve as an equivalent for a tender of service 
to the public. 24 A railroad, if it offers to carry for the public at 
all, is none the less a common carrier because most of its traffic 
is in its own products. 25 The true reason for holding that the 
Associated Pipe Line was not carrying "to or for the public" was 
that it carried no oil except that which it owned. 26 If the 

19 Supra, n. 2. This is the first judicial interpretation of U. S. v. 
Ohio Oil Co. Obviously, if the California court had accepted the other 
interpretation, it would have been forced to reach a contrary decision. 

20 Supra, n. 1. 

21 The Pipe Line Cases, supra, n. 3. 

22 Associated Pipe Line Co. v. Railroad Commission, supra, n. 2, at 
p. 593. 

23 That the California court really differs from the United States court 
may be seen from the fact that the state court expressly holds unconstitu- 
tional subdivision d of section 1 of Chap. 327, 1913 Stats. Cal. 657. If 
this chapter is read in the light of the adjudications cited supra, n. 14, it 
will be apparent that the several sub-sections were drawn to include various 
states of facts therein presented. Subdivision d of section 1 seems 
clearly designed to cover the facts in the Ohio Oil Co. case. 

2 *Weems Steamboat Co. v. People's Steamboat Co., supra, n. 9. 

2 »The Tap Line Cases (1913), 234 U. S. 1, 58 L. Ed. 1185, 34 Sup. 
Ct. Rep. 741. 

26 If oil is carried which is not owned by the pipe line company, there 
is a carrying, at least indirectly, "to or for the public," even if the pro- 
ducers, in order to obtain shipment, are required to join a producers' 
agency and abide by its regulations. Producers' Transportation Co. v. 
Railroad Commission, supra, n. 1. This case further holds that exercise of 
the right of eminent domain is conclusive evidence of a tender of service 
to the public. 
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apparent holding of the United States Supreme Court is carried 
to its logical end, it is difficult to recognize any limit upon the 
power of the legislative department to convert a private business 
into a public calling upon the plea of economic necessity. But 
may assumed economic necessity serve as a measure of constitu- 
tional right? 

In their principal conclusions, (1) that legislative fiat cannot 
create a public utility when there has been no tender of service 
to the public, and (2) that the carriage of oil purchased by the 
carrier before shipment cannot normally constitute such a tender, 
the California decisions reach correct results. It seems unfor- 
tunate, however, that the court should have been forced to such 
extremities of distinction in order to escape the effect of a ruling 
of the United States Supreme Court which can be sustained only 
by resort to legal casuistry. 

P. L. F. 

Injunctions: When Binding on Persons Not Named. — 
A certain labor union, and "its officers, members, agents, clerks, 
attorneys, and servants," were enjoined from picketing a motion- 
picture house. One Berger, although served with a copy of the 
injunction, continued picketing and was punished for contempt of 
court. The affidavit supporting the contempt proceedings failed 
to state that Berger was an officer, member, agent, clerk, attorney, 
or servant of the union, or that he was an aider or abettor of such 
persons. In Berger v. Superior Court, 1 a proceeding in certiorari, 
the California Supreme Court, reversing the judgment of the 
District Court of Appeal, 2 held that the affidavit did not show 
that Berger had violated the injunction, and therefore that he 
could not be punished for contempt. 

This decision suggests the question, "When is an injunction 
binding on a person not specifically named therein?" 3 Four 
possible classes of persons must be considered: (l)persons 
associated with the named parties and enjoined as a class (2) 
persons not associated with the named parties but enjoined as a 
class (3) persons associated with the named parties but not 
enjoined as a class and (4) persons neither associated with the 
named parties nor enjoined as a class. 

i (August 14, 1917), 54 Cal. Dec. 148, 167 Pac. 143. 

2 Berger v. Superior Court (November 6, 1916), 23 Cal. App. Dec. 673, 
affirming judgment on earlier hearing of same case (July 31, 1916), 23 
Cal. App. Dec. 180. 

3 Limited space precludes a full discussion of the question as to what 
notice is necessary before a person not named in the injunction may be 
held for contempt of court. In the principal case, Berger was served with 
a copy of the injunction. This is clearly sufficient. Fowler v. Beckman 
(1891), 66 N. H. 424, 30 Atl. 117. Even less will suffice, for the same rule 
applies to persons not named as to the named parties of the injunction 
suit; only actual notice is required. In re Lennon, infra, n. 5, Conkey Co. 
v. Russell (1901), 111 Fed. 417. This principle is recognised in all the 
cases cited, infra, n. 8, 9, 11, 12, 13, and 14. 



